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IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION  

CIVIL APPEAL NO. 8077 OF 2022 
(Arising out of SLP (C) 3146/2018) 

 
 

DY. COMMISSIONER OF INCOME TAX NEW DELHI Appellant(s) 

VERSUS 

MASTECH TECHNOLOGIES PVT. LTD. (NOW AVAIDS 
TECHNOVATORS PVT. LTD.) Respondent(s) 

 
 
 

O R D E R 
 

1) Leave granted. 
 

2) We have heard Mr. Balbir Singh, learned ASG, appearing for the 

appellant and Mr. Apoorv Kathore, learned Advocate, appearing on 

behalf of the respondent-assessee. 

3) Feeling aggrieved and dissatisfied with the impugned judgment 

and order dated 13.07.2017 passed by the High Court of Delhi at New 

Delhi in Writ Petition (C) No. 2858 of 2016, by which in exercise 

of powers under Article 226 of the Constitution of India, the High 

Court has not only quashed and set aside the reopening of the 

assessment but has also quashed and set aside the Assessment Order 

for the A.Y. 2008-09. 

4) The facts leading to the present Appeal, in a nut shell, are 

as under:- 

i) That the assessee filed return of income for the A.Y. 2008-09 

declaring loss of of Rs.6,10,314/- which was processed under 

Section 143(1) of the Income Tax Act, 1961 (for short “the 

Act”). 
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ii) After obtaining the prior approval of the Additional 

Commissioner of Income Tax for re-opening of the assessment, 

the Assessing Officer issued a notice under Section 148 of the 

Act dated 23.03.2015. 

iii) At the instance  of the assessee, the Assessing Officer 

supplied  the  reasons  for  re-opening, vide letter dated 

18.05.2015. However, it appears that thereafter, the earlier 

Assessing Officer, who issued the notice under Section 148 of 

the  Act  dated 23.03.2015,  was  transferred and the new 

Assessing Officer was  in charge and  therefore, though not 

required considering Section 129 of the Act, the subsequent 

Assessing Officer issued another notice under Section 148 of 

the Act on dated 18.01.2016. 

iv) Again, at the request of the assessee, the subsequent 

Assessing Officer supplied the reasons for re-opening of the 

assessment. 

v) That thereafter, the Assessing Officer issued the notice under 

Section 142(1) of the Act and also issued a notice under 

Section 143(2) of the Act dated 16.02.2016. 

vi) The Assessing Officer, vide letter dated 23.02.2016, informed 

the assessee of the reasons for re-opening of the assessment 

for the A.Y. 2008-09. 

vii) The assessee submitted its objections to the re-opening of the 

assessment, vide communication/letter dated 07.03.2016. The 

Assessing Officer rejected the objections of the assessee to 

the re-opening of the assessment, vide letter/communication 

dated 21.03.2016. 
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viii) That thereafter, the Assessing Officer passed the order 

of assessment under Section 143(3) of the Act on 30.03.2016 

making an addition  of  Rs.1,35,00,000/- on account of 

accommodation entry and zero addition of Rs.2,43,000/- on 

account of commission. 

5) The assessee approached the High Court by way of writ petition 

challenging the re-opening of the assessment for the A.Y. 2008-09 

on 01.04.2016. The High Court passed an interim order on 

01.04.2016 that the assessment proceedings may go on but no final 

assessment order shall be passed and the same shall be subject to 

the ultimate outcome of the final decision in the writ petition. 

At this stage, it is required to be noted that prior thereto, the 

actual final assessment order was already passed on 30.03.2016. 

6) By the impugned judgment and order, the High Court has set 

aside the reopening of the assessment for the A.Y. 2008-09 mainly 

on the following grounds:- 

i) That in view of the issuance of the second notice under 

Section 148 of the Act on dated 18.01.2016, the first notice 

under Section 148 dated 23.03.2015 was given up/dropped; 

ii) In view of the above, the second notice dated 18.01.2016 

is considered to be the fresh notice, the same was barred by 

limitation; 

iii) no reasons were recorded while reopening when the second 

show cause notice dated 18.01.2016 was issued. 

7) The High Court has observed, as above, by further observing 

that in the notice dated 18.01.2016, it was not specifically 
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mentioned that the same is in continuation of the earlier notice 

dated 23.03.2015. 

8) Having heard learned counsel appearing for the respective 

parties and considering the facts narrated hereinabove and the 

material on record, we are of the opinion that the impugned 

judgment and order passed by the High Court quashing and setting 

aside the re-opening of the assessment for the A.Y. 2008-09 is 

unsustainable. As such, Section 129 of the Act permits to continue 

with the earlier proceedings in case of change of the Assessing 

Officer from the stage at which the proceedings were before the 

earlier Assessing Officer. 

In that view of the matter, as such, fresh show cause notice 

dated 18.01.2016 was not at all warranted and/or required to be 

issued by the subsequent Assessing Officer. Still, for whatever 

reason, the subsequent Assessing Officer issued the fresh notice on 

dated 18.01.2016 which, as observed hereinabove, was not warranted 

and/or required at all.  Section 129 of the Act is very clear. 

9) In that view of the matter, the subsequent issuance of the 

notice dated 18.01.2016 cannot be said to be dropping the earlier 

show cause notice dated 23.03.2015, as observed and held by the 

High Court. The reasons to reopen the assessment for the A.Y. 

2008-09 were already furnished after the first show cause notice 

dated 23.03.2015 which ought to have been considered by the High 

Court. However, the High Court has considered the reasons recorded 

after the second show cause notice dated 18.01.2016 which was not 

required to be considered at all. 
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10) In view of the above finding, the finding recorded by the High 

Court that the subsequent notice dated 18.01.2016 can be said to be 

barred by limitation is unsustainable. 

11) At this stage, it is required to be noted that the Assessment 

Order is passed on the basis of the first notice dated 23.03.2015 

and not on the basis of the notice dated 18.01.2016. 

12) Under the circumstances and in view of the above factual 

aspect, the High Court has erred in quashing and setting aside the 

reopening of the assessment for the A.Y. 2008-09. The impugned 

judgment and order passed by the High Court holding so is 

unsustainable and the same deserves to be quashed and set aside. 

13) At the same time, as the assessee did not challenge the 

Assessment Order on merits which it ought to have challenged before 

the CIT-A and the High Court has set aside the Assessment Order on 

the ground that initiation of the reassessment is bad in law, we 

relegate the original petitioner to file an Appeal before the CIT-A 

and if the same is filed within a period of 4 weeks from today, the 

same be considered in accordance with law and on its own merits, 

subject to compliance of other requirements, while preferring the 

appeal against the Assessment Order. However, the assessee shall 

not be permitted to re-agitate before the CIT-A and/or  the 

Appellate Authority that the reopening was bad in law. 

14) In view of the above and for the reasons stated above, the 

impugned judgment and order passed by the High Court is set aside. 

However, we reserve the liberty in favour of the assessee to 

challenge the Assessment Order before the learned CIT-A and if the 

same is filed within a period of four weeks from today, the same be 
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considered in accordance with law and on its own merits, subject to 

compliance of the requirements while preferring the Appeal before 

the learned CIT-A and without raising the issue with respect to 

limitation. It is made clear that the assessee shall not be 

permitted to re-agitate the question of reopening of the assessment 

which is concluded now by the present order. 

The present Appeal is, accordingly, allowed to the aforesaid 

extent. No costs. 

 
 
 
 

.......................... J. 
(M.R. SHAH) 

 
 

 
 

 
New Delhi; 
November 03, 2022. 

.......................... J. 
(M.M. SUNDRESH) 
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ITEM NO.1 COURT NO.6 SECTION XIV-A 
 

S U P R E M E C O U R T O F I N D I A 
RECORD OF PROCEEDINGS 

 
Special Leave Petition (C) No. 3146/2018 

 

DY. COMMISSIONER OF INCOME TAX NEW DELHI Petitioner(s) 

VERSUS 

MASTECH TECHNOLOGIES PVT. LTD. (NOW AVAIDS 
TECHNOVATORS PVT. LTD.) Respondent(s) 

Date : 03-11-2022 This matter was called on for hearing today. 

CORAM : HON'BLE MR. JUSTICE M.R. SHAH 
HON'BLE MR. JUSTICE M.M. SUNDRESH 

 
For Appellant(s) Mr. Balbir Singh, ASG 

Mr. Samarvir Singh, Adv. 
Ms. Monica Benjamin, Adv. 
Ms. Rukhmini Bobde, Adv. 
Mr. Rupesh Kumar, Adv. 
Mr. Adit Khorana, Adv. 
Mr. Udai Khanna, Adv. 
Mr. Naman Tandon, Adv. 
Mr. Raj Bahadur Yadav, AOR 
Mr. Prahlad Singh, Adv. 

 
For Respondent(s) Mr. Apoorv Kathore, Adv. 

Mr. Vikas Mehta, AOR 
 

UPON hearing the counsel the Court made the following 
O R D E R 

 
Leave granted. 

 
The present Appeal is allowed to the extent as indicated in 

the signed order. No costs. 
 

Pending applications, if any, stand disposed of. 
 
 
(R. NATARAJAN) (NISHA TRIPATHI) 
ASTT. REGISTRAR-cum-PS ASSISTANT REGISTRAR 

(Signed order is placed on the file) 


