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1.  Aforesaid appeal by revenue for Assessment Year (AY) 2012-13  

arises  out  of  the  order  of  learned  Commissioner  of  Income  Tax  

(Appeals),  Salem-7 [CIT(A)]  dated 12.02.2016  in  the  matter  of  an  

assessment framed by Ld. Assessing Officer (AO) u/s 143(3) of the Act  

on 11.03.2015. The grounds taken by the revenue read as under: 
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1. The order of the CIT(A) is opposed to law and facts of the case. 
2. The CIT(A) erred in deleting the disallowance of Rs.37,12,66,293/- made U/s. 
40(a)(ia) of the I.T. Act, by relying on the decision of the Madras High Court in the case 
of Coimbatore District Central Co-operative Bank Ltd. vs. ITO, TDS. 

3. The CIT(A) failed to note that the Dharmapuri District Central Co-operative Bank 
(DCC Bank) is registered under the Tamil Nadu Co-operative Societies Act, 1983 and 
obtained license from the RBI to carry on banking activities under the Banking 
Regulation Act, 1949 and as such is like any other Schedule Bank. 
4.  The CIT(A) should have noted that for Co-operative Societies, Banking Regulation  
Act, 1949 does not apply. Only Central Co-operative society Act, 1912 or the  
particular State Government Act applies. The CIT(A) failed to appreciate the fact that  

the DCC Bank though registered as a Co-operative society but is engaged in the  
commercial activities viz. "business of banking", like any other Nationalized Banks. 

5.  The CIT(A) ought to have considered the fact that the State Government and the 
Registrar of Co-operative Societies appointed by the State are the main regulatory 
authorities for the "Co-operative Societies". 
6.  The CIT(A) ought to have considered the fact that the Tamil Nadu State 
Government and Reserve Bank of India controls the affairs of the "Co-operative 
Bank", namely the Dharmapuri District Central Co-operative Bank and not the 
Registrar of Co-operative Societies. 
7.  The  CIT(A)  should  have  noted  that  Section  40(a)(ia)  is  to  be  interpreted 
harmoniously  with  the  TDS  provisions  as  its  operation  solely  depends  on  the 
provisions contained under Chapter XVII-B. It contemplates one of the consequences of 
non-deduction of tax and, therefore, has to be interpreted in the light of mandatory 
provisions contained under Chapter XVII-B. 
8.  The CIT(A) failed to consider the fact that the decision of the Madras High Court 
relied on by the CIT(A) has not been accepted by the Department and a proposal for 
filing SLP has already been sent to Board. 
9.   For these and such other grounds that may be urged at the time of hearing it is 
prayed that the order of the CIT(A) may be quashed and that of the Assessing Officer 
may be restored. 

As  evident,  the  sole  subject  matter  of  appeal  is  disallowance  u/s  

40(a)(ia) for want of Tax deduction at source (TDS) on interest payment.  

2. The Ld. Sr. DR, drawing attention to the grounds of appeal as well  

as the orders of lower authorities justified the disallowance as made by  

Ld. AO u/s 40(a)(ia). The Ld. AR, on the other hand, controverted the  

arguments and submitted that the issue stood covered in assessee’s  

favor by the decision of Hon’ble High Court of Madras. Having heard  

rival submissions and after going the order of lower authorities, our  

adjudication to the subject matter of appeal would be as under. 
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Assessment Proceedings 

3.1   During the year, the assessee paid interest on deposits for more than 

Rs.10,000/- as follows: - 
 
 
No. Particulars Amount (Rs.) 

1. Interest paid to individual depositors 580.74 Lacs 

2. Interest paid to Co-op Society depositors 590.12 Lacs 

3. Accrued Interest on FDRs 2541.79 Lacs 
 Total 3712.66 Lacs 

Since no tax was deducted at source on aforesaid payments, the Ld. AO 

proceeded to make disallowance u/s 40(a)(ia). 

3.2   The assessee relied on the provisions of Sec.194A(3)(v) to submit  

that  no  such  deduction  would  be  required  for  interest  paid  by  a  

cooperate society to a member thereof. Such requirement arose only by  

an amendment made by Finance Act, 2015 which was applicable only  

from 01.06.2015. 

3.3   However,  Ld.  AO  rejected  the  same  on  the  ground  that  the  

assessee  was  not  a  cooperative  society  but  a  cooperative  society  

engaged in the business of banking. The assessee was registered under  

Tamilnadu Cooperative Societies Act, 1983 and it had obtained license  

from RBI to carry out banking activities u/s 22(1) read with Section 56(6)  

of Banking Regulation Act, 1949. The statutory provisions provide for  

different effect to co-operative society and central district co-operative  

society engaged in the business of banking. Therefore, the assessee  

was obligated to deduct TDS on Time / Term deposits and the failure to  

do so would attract disallowance u/s 40(a)(ia). The amendment brought  

in by Finance Act, 2015 was only to clear the doubt regarding the 
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applicability  of  provisions  of  Sec.194A(3)(v)  to  cooperative  banks. 

Finally, disallowance of Rs.3712.66 Lacs was made u/s 40(a)(ia). 

Appellate Proceedings 

4.  Upon further appeal, Ld. CIT, relying upon the decision of Hon’ble  

High Court of Madras in the case of Coimbatore District central  

Cooperative Bank Ltd. V/s ITO (65 Taxmann.com 1) as well as  

rationale behind brining amendment w.e.f. 01.06.2015, directed Ld. AO  

to delete the said disallowance. Aggrieved, the revenue is in further  

appeal before us. 

Our findings and Adjudication 

5.  From the fact, it emerges is that the assessee is registered under  

Tamilnadu Cooperative Societies Act, 1983 and it has obtained license  

from RBI to carry out banking activities u/s 22(1) read with Section 56(6)  

of Banking Regulation Act, 1949. It has paid interest and submits that  

there is no requirement of deduction of tax at source in this year. On the  

other hand, the case of Ld. AO is that the statutory provisions provide for  

different effect to co-operative society and central district co-operative  

society engaged in the business of banking. Therefore, the assessee  

was obligated to deduct TDS on Time / Term deposits and the failure to  

do so would attract disallowance u/s 40(a)(ia). The amendment brought  

in by Finance Act, 2015 was only to clear the doubt regarding the  

applicability of provisions of Sec.194A(3)(v) to cooperative banks. 

6.  As rightly held in the impugned order, this issue has been held in  

assessee’s favor by Hon’ble High Court of Madras in the case of 

Coimbatore District Central Cooperative Bank Ltd. V/s ITO (supra) 

as under: - 
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6. In order to examine the substantial questions of law that have arisen for our  
consideration, it may be necessary to take note of the relevant statutory provisions  
at first. 
7. Sub-section (1) of Section 194A makes it obligatory for any person (except  

individuals and Hindu Undivided Family members) who is responsible for paying any  
income by way of interest (other than income by way of interest on securities) to a  
resident, to deduct income tax thereon at the rates in force. Such deduction should  

be made at the time of credit of such income to the account of the payee or at the  
time of payment in cash or by the issue of cheque or draft or by any other mode. 
8. The proviso to sub-section (1) of Section 194A makes it obligatory for even 
individuals and Hindu Undivided Family members to deduct tax at source, if the 
contingencies stated in the proviso arise. Since we are not concerned in this batch 
with such contingencies, we do not deal with the proviso. 
9. Having indicated in sub-section (1), persons who are responsible to deduct tax at 
source, the circumstances under which tax is to be deducted at source and the 
taxable events in sub-section (1), the provisions of Section 194A proceed to list out the 
exclusions or exceptions under sub-section (3). Sub-section (3) contains about 
eleven clauses, under which the items that are excluded from the application of sub- 
section (1) are listed. In simple terms, such exclusions under sub-section (3) of 
Section 194A could be understood as follows:— 

Exclusions under clause (i) of sub-section (3): 
10. (i) Where the amount of income credited or paid or likely to be credited or paid  

during the financial year, by a banking company to which the Banking Regulation  

Act, 1949 applies, does not exceed Rs.10,000/-, no liability under sub-section (1)  
arises. 
(ii) Where the amount of such income credited or paid or likely to be credited or paid 
during the financial year, by a co-operative society engaged in the business of 
banking does not exceed Rs.10,000/-, there is no liability. 
(iii) Where the amount of income credited or paid or likely to be credited or paid 
during the financial year, on a deposit with the post office under any scheme framed by 
the Central Government and notified in this behalf exceeds Rs.10,000/-, there is no 
liability under sub-section (1). 
(iv) Where the amount credited or paid or likely to be credited or paid during a 
financial year does not exceed Rs.5,000/-, irrespective of who pays it, or to whom it is 
paid, no liability arises. 
Exclusions to the exclusions under clause (i) of sub-section (3): 
11. To the exclusions provided under sub-clauses (a) to (d) of clause (i) of sub- 

section (3), certain restrictions are imposed by two provisos. The first proviso was  

inserted by Finance (No.2) Act, 1996 with effect from 1.10.1996 and the second  

proviso was inserted with effect from 1.6.2015. By the first proviso, time deposits (i)  

either with a banking company to which the Banking Regulation Act, 1949 applies;  

(ii) or to a co-operative society engaged in the business of banking; (iii) or to  
deposits with a public company which is formed and registered in India with the  
main  object  of  carrying  on  the  business  of  providing  long  term  finance,  for  
construction or purchase of houses in India for residential purposes and which is  

eligible for deduction under Section 36 are to be computed with reference to the  
income credited or paid by a branch of a banking company or a co-operative society  
or a public company. 
12. By the second proviso, the time deposits made with a banking company or with  
a co-operative society or deposits with a public company covered by the first proviso 
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are directed to be computed with reference to the income credited or paid by all 
branches in favour of the assessee, if such banking company or co-operative 
society or the public company had adopted core banking solutions.  
Exclusions under clause (iii) of sub-section (3): 

13. The liability to deduct tax at source imposed under sub-section (1) will not apply to 
the incomes credited or paid (i) to a banking company to which the Banking 
Regulation Act, 1949 applies; (ii) to a co-operative society engaged in the business of  
banking  including  a  co-operative  land  mortgage  bank; (iii)  to  a  financial 
corporation established by or under a State or Central Act; (iv) to the Life Insurance 
Corporation; (v) to the Unit Trust of India; (vi) to any company or co-operative 
society carrying on the business of insurance; (vii) to such other institution which the 
Central Government may by notification indicate. 
Exclusions under clauses (iv) and (vi): 
14. The liability to deduct tax at source will not arise in respect of an income credited or 
paid by a firm to a partner. It will also not apply to such income credited or paid in 
respect of deposits under any scheme framed by the Central Government and 
notified in this behalf. 
Exclusions under clauses (v), (vii) and (viia): 
15. The obligation imposed under sub-section (1) will also not arise in respect of the 
following:— 

(i)  income credited or paid by a co-operative society other than a co-operative 

bank to a member thereof or to such income credited or paid by a co- 

operative society to any other co-operative society; 

(ii)  to the income credited or paid in respect of deposits other than time deposits 

with a banking company to which the Banking Regulation Act, 1949 applies; (iii) 

to  the  income  credited  or  paid  in  respect  of  deposits  with  a  primary  

 agricultural credit society or a primary credit society or a co-operative land  

 mortgage bank or a co-operative land development bank; 

(iv)  to the income credited or paid in respect of deposits other than time deposits 

with  a  co-operative  society  other  than  a  co-operative  society  or  bank, 
namely,  primary  agricultural  credit  society,  primary  credit  society,  co- 
operative land mortgage bank and co-operative land development bank 
engaged in carrying on the business of banking. 

16. There are also exclusions under clauses (viii), (ix), (x) and (xi), with which we are not  
fortunately concerned in this batch. But before parting with Section 194A, we should take  

note of two important things, namely, (a) that the expression ''time deposits'' is defined in  
Explanation-1 to mean deposits including recurring deposits repayable on the expiry of  
fixed periods; and (b) that the expression "co-operative bank" is defined in the explanation  
under clause (v) to have the same meaning as assigned to it in Part-V of the Banking  
Regulation Act, 1949. These two expressions assume significance, in the light of the  

questions that have arisen for consideration and hence we have taken note of the same. 
17. For the purpose of easy reference, we extract hereinbelow sub-section (3) of Section 
194A in entirety. 

"(3) The provisions of sub-section (1) shall not apply— 

(i)  where the amount of such income or, as the case may be, the aggregate of 

the amounts of such income credited or paid or likely to be credited or paid 
during the financial year by the person referred to in sub-section (1) to the 
account of, or to, the payee, [does not exceed - 
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(a)  ten thousand rupees, where the payer is a banking company to which the  

Banking Regulation Act, 1949 (10 of 1949) applies (including any bank or 
banking institution, referred to in section 51 of that Act); 

(b)  ten thousand rupees, where the payer is a co-operative society engaged in 

carrying on the business of banking; 

(c)  ten thousand rupees, on any deposit with post office under any scheme 

framed by the Central Government and notified by it in this behalf; and 

(d)  five thousand rupees in any other case.] 
Provided that in respect of the income credited or paid in respect of - 

(a)  time deposits with a banking company to which the Banking Regulation Act,  

1949 (10 of 1949) applies (including any bank or banking institution referred to 
in section 51 of that Act); or 

(b)  time  deposits  with  a  co-operative  society  engaged  in  carrying  on  the 
business of banking; 

(c)  deposits with a public company which is formed and registered in India with  

the main object of carrying on the business of providing long-term finance for  
construction or purchase of houses in India for residential purposes and  
which is eligible for deduction under clause (viii) of sub-section (1) of section 

36 [***],[***] the aforesaid amount shall be computed with reference to the 
income credited or paid by a branch of the banking company or the co- 

operative society or the public company, as the case may be; 

[Provided further that the amount referred to in the first proviso shall be computed with  
reference to the income credited or paid by the banking company or the co-operative  
society or the public company, as the case may be, where such banking company or  
the co-operative society or the public company has adopted core banking solutions;] 

(ii)** ** **; 

(iii) to such income credited or paid to - 

(a)  any banking company to which the Banking Regulation Act, 1949 (10 of 
1949), applies, or any co-operative society engaged in carrying on the 
business of banking (including a co-operative land mortgage bank), or 

(b)  any  financial  corporation  established  by  or  under  a  Central,  State  or 

Provincial Act, or 

(c)  the Life Insurance Corporation of India established under the Life Insurance 

Corporation Act, 1956 (31 of 1956), or 

(d)  the Unit Trust of India established under the Unit Trust of India Act, 1963 (52  

of 1963), or 

(e)  any company or co-operative society carrying on the business of insurance, 
or 

(f)  such   other   institution,   association   or   body   or   class   of   institutions,  

associations or bodies which the Central Government may, for reasons to be 
recorded in writing, notify in this behalf in the Official Gazette; 

(iv) to such income credited or paid by a firm to a partner of the firm; 

(v) to such income credited or [paid by a co-operative society (other than a co- 
operative bank) to a member thereof or to such income credited or paid by a co- 
operative society] to any other co-operative society; 
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[Explanation.--For the purposes of this clause, "co-operative bank" shall have the  
same meaning as assigned to it in Part V of the Banking Regulation Act, 1949 (10 of  
1949);] 
(vi) to such income credited or paid in respect of deposits under any scheme framed by 
the Central Government and notified by it in this behalf in the Official Gazette;  
(vii) to such income credited or paid in respect of deposits (other than time deposits 
made on or after the 1st day of July, 1995) with a banking company to which the 
Banking Regulation Act, 1949 (10 of 1949) applies (including any bank or banking 
institution referred to in section 51 of that Act); 
(viia) to such income credited or paid in respect of, - 

(a)  deposits with a primary agricultural credit society or a primary credit society  

or a co-operative land mortgage bank or a co-operative land development  
bank; 

(b)  deposits (other than time deposits made on or after the 1st day of July, 1995) 

with  a  co-operative  society,  other  than  a  co-operative  society  or  bank  
referred  to  in  sub-clause (a),  engaged  in  carrying  on  the  business  of  

banking;] 
(viii) to such income credited or paid by the Central Government under any provision of 
this Act or the Indian Income-tax Act, 1922 (11 of 1922), or the Estate Duty Act, 1953 (34 
of 1953), or the Wealth-tax Act, 1957 (27 of 1957), or the Gift-tax Act, 1958 (18 of 1958), 
or the Super Profits Tax Act, 1963 (14 of 1963), or the Companies (Profits) Surtax Act, 
1964 (7 of 1964), or the Interest-tax Act, 1974 (45 of 1974); 
(ix) to such income credited by way of interest on the compensation amount awarded by 
the Motor Accidents Claims Tribunal; 
(ixa) to such income paid by way of interest on the compensation amount awarded by the 
Motor Accidents Claims Tribunal where the amount of such income or, as the case may 
be, the aggregate of the amounts of such income paid during the financial year does not 
exceed fifty thousand rupees;] 
[(x) to such income which is paid or payable by an infrastructure capital company or 
infrastructure capital fund or a public sector company [or scheduled bank] in relation to a 
zero coupon bond issued on or after the 1st day of June, 2005 by such company or fund 
or public sector company [or scheduled bank]. 
[(xi) to any income by way of interest referred to in clause (23FC) of section 10.] 
[Explanation 1: For the purposes of clauses (i), (vii) and (viia), "time deposits" means 
deposits ([including] recurring deposits) repayable on the expiry of fixed periods.  
Explanation 2:[***]" 

18. What is important for our discussion is to focus on certain expressions used in the 
various clauses and sub-clauses of sub-section (3) of Section 194A. The expressions that 
require our attention are (a) co-operative society; (b) co-operative bank; (c) co-operative 
society engaged in carrying on the business of banking; (d) primary agricultural credit 
society; (e) primary credit society; (f) co-operative land mortgage bank; and (g) co- 

operative land development bank. 
19. As we have stated earlier, the expression "co-operative bank" is defined in the  
explanation under clause (v) of sub-section (3) to have the same meaning as assigned to it  
in Part-V of the Banking Regulation Act, 1949. But the explanation makes it clear that it is  
applicable only for the purpose of that clause viz., clause (v). Therefore we do not know  
whether the meaning assigned to the expression "co-operative bank" in Part-V of the  
Banking Regulation Act, 1949 could be borrowed for the purpose of understanding the  
meaning of the same expression found in the clauses other than clause (v) of sub-section 
(3). 
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20. Section 2(19) of the Income-tax Act defines a "co-operative society" to mean a co- 
operative society registered under the Co-operative Societies Act, 1912 or under any other 
law for the time being in force in any State for the registration of co-operative societies. The 
expression "co-operative bank" is not defined in the Income-tax Act, 1961. 
21. Insofar as the State of Tamil Nadu is concerned, there are at least two enactments that  
govern the functioning of co-operative societies. The co-operative societies which function  
only within the geographical limits of the State of Tamil Nadu are registered under the  
Tamil Nadu Co-operative Societies Act, 1983. But if there is a co-operative society which is  
federal in nature or which is national in character, it is called a multi-State co-operative  
society and the same is registered under the Central enactment viz., Multi-State Co- 
operative Societies Act, 2002. 
22. Since the expression "co-operative society" is defined in Section 2(19) of the Income- 

tax Act, 1961, it is neither necessary nor warranting for us to go to the definition of the 
same expression either in the Tamil Nadu Co-operative Societies Act, 1983 or in the Multi- 

State Co-operative Societies Act, 2002. On the contrary, we may have to refer to these 
enactments to see what a co-operative bank is, in view of the limitation imposed in the 
explanation under clause (v) of sub-section (3) of Section 194A. 
23. Our tale of woes is compounded by the fact that even the Tamil Nadu Co-operative 
Societies Act does not define the expression "co-operative bank". The Tamil Nadu Co- 

operative Societies Act, 1983 under which the appellant/assessee has been incorporated 
defines the following expressions:— 

(a) agricultural producers marketing society; 

(b) agricultural services co-operative society; 

(c) apex society; 

(d) central society; 

(e) consumer society; 

(f) co-operative union; 

(g) credit society; 

(h) financing bank; 

(i) milk producers society; 

(j) oil-seeds growers society; 

(k) primary society; 

(l) registered society; 

(m) self relying society; 

(n) scheduled co-operative society; 

(o) society with limited liability; 

(p) society with unlimited liability; and 

(q) weaver's society. 
24. If for a moment, we get back to the provisions of the Income-tax Act, 1961, we would find 
that Section 194A deals with the following types of co-operative institutions:— 

(a) co-operative society; 

(b) co-operative bank; 

(c) co-operative society engaged in carrying on the business of banking; 

(d) primary agricultural credit society; 
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(e) primary credit society; 

(f) co-operative land mortgage bank; and 

(g) co-operative land development bank. 
25. But the expression "co-operative bank" is defined in the Multi-State Co-operative 
Societies Act, 2002 under clause (f) of Section 3 to mean a multi-State co-operative society 
which undertakes banking business. The expression "co-operative society" is defined in 
Section 3(h) of the Multi-State Co-operative Societies Act, 2002 to mean a society 
registered or deemed to be registered under any law relating to co-operative societies for the 
time being in force in any State. 
26. While the distinction sought to be made in clause (viia) of sub-section (3) of Section  
194A between (i) a primary agricultural credit society, a primary credit society, a co- 
operative land mortgage bank and a co-operative land development bank and (ii) other  
types of co-operative societies is understandable, the distinction sought to be made in the  

various clauses of sub-section (3) between a co-operative bank on the one hand and a co- 
operative society carrying on the business of banking on the other hand, is not clearly  
decipherable  from  the  scheme  of  Section 194A.  Even  if  we  take  external  aid  to  
construction, by borrowing from the provisions of the Tamil Nadu Co-operative Societies  
Act, 1983 and the Multi-State Co-operative Societies Act, 2002, no such distinction  
between a co-operative bank and a co-operative society carrying on the business of  
banking could be made out. 
27. Since the Tamil Nadu Co-operative Societies Act does not define a co-operative bank, 
though it defines the expression "credit society" and "financing bank", a co-operative 
society carrying on the business of banking registered in terms of the Tamil Nadu Act could fall 
naturally only under any of these categories, namely, credit society or financing bank. 
Therefore it is necessary to take note of the definition of the expressions "credit society" and 
"financing bank". The expression "credit society" is defined in Section 2(13) of the Tamil 
Nadu Co-operative Societies Act, 1983 as follows:— 

'"credit society" means a registered society which has as its principal object the raising  

of funds to be lent to its members for the purposes of agriculture, animal husbandry,  

pisciculture (including fish catching), apiculture, sericulture, petty trade, cottage and  
small scale industries including farm based industries, purchase of implements or raw  

materials, construction, purchase or repair of dwelling houses, discharge of prior debts,  
meeting  ceremonial  or  educational  expenses,  purchase  of  domestic  and  other  
requirements or for such other purposes as the Government may, by notification  

specify in this behalf.' 
28. The expression "financing bank" is defined in Section 2(14) of the Tamil Nadu Co- 

operative Societies Act, 1983 as follows:— 

"financing bank" means a registered society which has as its principal objects the 
lending of money to other registered societies." 

29. A careful look at the above definitions would show that there is a very thin line of  
demarcation between the two. A credit society is one which has as its principal object the  
raising of funds to be lent to its members for the purposes indicated in the definition. A  

financing bank is one which has as its principal object the lending of money to other  
registered societies. 
30. What distinguishes a credit society from a financing bank as could be seen from the  
definitions of these expressions is that the distinction lies in the purpose for which the  
money is lent by them. The distinction does not lie in the manner in which they invite or  
accept deposits. What is important for the purpose of Section 194A is the acceptance of  
deposits and the payment of interest to the depositors. Therefore, for the purpose of  
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Section 194A, a credit society under the Tamil Nadu Co-operative Societies Act and the  
financing bank under the same Act stand on the same footing. They can be treated  
differently only in terms of the express provisions such as the one found in sub-clause (a)  
of clause (viia) of sub-section (3). Otherwise the expression "co-operative bank" which is  
neither defined in the Income-tax Act nor in the Tamil Nadu Societies Registration Act  
would naturally cover a credit society as well as a financing bank at least insofar as the  
Tamil Nadu Act is concerned. 
31. Interestingly, the Multi-State Co-operative Societies Act, 2002 does not deal with the 
expression "credit society" at all. It deals only with two expressions, namely, "co-operative 
bank" and "co-operative society". 
32. Though the Explanation under clause (v) of sub-section (3) limits the meaning of the  
expression "co-operative bank" borrowed from Part-V of the Banking Regulation Act, 1949  
to clause (v) alone, we would nevertheless take note of the said definition to see if the  
same could be of any assistance. The expression "co-operative bank" is defined in Section  
56(c) of the Banking Regulation Act, 1949 to mean a state co-operative bank, a central co- 
operative bank and a primary co-operative bank. Interestingly, Section 56 of the Banking  
Regulation Act, 1949 defines the four expressions found in sub-clause (a) of clause (viia) of  
sub-section 3. Section 56 defines the expressions "primary agricultural credit society",  
"primary  co-operative  bank"  and  "primary  credit  society".  After  defining  these  three  
expressions in great detail under clauses (cciv), (ccv) and (ccvi), the Banking Regulation  
Act, 1949 adopts the meanings given to certain other expressions such as central co- 
operative bank, primary rural credit society and State Co-operative bank, as found in  
National Bank for Agriculture and Rural Development Act, 1981. 

33. Therefore in our trail we will now have to go to the National Bank for Agriculture and Rural 
Development Act. 
34. The expression "central co-operative bank" is defined in Section 2(d) of National Bank  

for Agriculture and Rural Development Act, 1981 to mean the principal co-operative society  
in a district, the primary object of which is to finance all other co-operative societies in that  
district. Therefore the geographical limitations are imposed upon a co-operative society  
which comes within the meaning of the expression "central co-operative bank" by virtue of  
the  definition  found  in  Section 2(d)  of  the  National  Bank  for  Agriculture  and  Rural  
Development Act, 1981 to which a reference and reliance is made in Section 56(ccvii) of  

the Banking Regulation Act, 1949. 
35. Section 2(n) of the National Bank for Agriculture and Rural Development Act, 1981 
defines a primary rural credit society also. Since we are not concerned with such a society in 
this batch, we shall skip the same. 
36. The expression "State land development bank", which is not defined either in the Tamil  
Nadu  Act  or  in  the  Multi-State  Co-operative  Societies  Act  or  even  in  the  Banking  
Regulation Act, 1949 is defined in Section 2(v) of the National Bank for Agriculture and  

Rural Development Act, 1981. In simple terms, a State land development bank is one  
which has as its principal object, the providing of long term advances for agricultural  
development. 
37. The reason as to why we have been compelled to go after these definitions is the fact that 
the appellant/assessee happens to be the District Central Co-operative Bank. No co- 
operative society is entitled to use the word "bank", unless it happens to be a co-operative 
bank. This is made clear by clause (f) of Section 56 of the Banking Regulation Act, 1949. As 
a matter of fact, the answer to the questions of law raised in these appeals could be found in 
Section 56(f) of the Banking Regulation Act, 1949. Before we advert to clause (f) of Section 
56, we should bring on record one fact. 
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38. Section 56 of the Banking Regulation Act is actually a complete code in itself. Section  

56 makes the provisions of the Banking Regulation Act, 1949 applicable to co-operative  
societies,  just  as  they  apply  to  banking  companies,  subject  to  certain modifications  

indicated in clauses (a) to (zl). By the provisions contained in clauses (a) to (zl), Section 56  
incorporates the amendments, the substantive provisions of the Act as well as the  
schedules thereto, insofar as their application to co-operative societies are concerned. One  
of the provisions of the Banking Regulation Act, 1949 relates to the entitlement or  
obligation of companies carrying on the business of banking, to the use of the words bank,  

banker, banking or banking company. This is covered by Section 7 of the Banking  
Regulation Act, 1949. 
39. Insofar as the application of Section 7 of the Act to co-operative societies is concerned,  
clause (f) of Section 56 provides the method and form in which Section 7 will apply to co- 
operative societies. Section 56(f) which substitutes Section 7 of the Banking Regulation  
Act, 1949, for the purpose of its application to co-operative societies, is extracted as  
follows:— 

"[(f) for section 7, the following section shall be substituted, namely:— 

"7. Use of words "bank", "banker" or "banking".—(1) No co-operative society other than  
a co-operative bank shall use as part of its name or in connection with its business any  
of the words "bank", "banker" or "banking", and no co-operative society shall carry on  
the business of banking in India unless it uses as part of its name at least one of such  

words. 
(2) Nothing in this section apply to— 

(a) a primary credit society, or 

(b) a co-operative society formed for the protection of the mutual interest of co- 
operative banks or co-operative land mortgage banks, or 

(c)  any co-operative society, not being a primary credit society, formed by the  

employees of— 

(i)  a banking company or the State Bank of India or a corresponding new bank  

or a subsidiary bank of such banking company, State Bank of India or a 
corresponding new bank, or 

(ii)  a co-operative bank or a primary credit society or a co-operative land 

mortgage bank, insofar as the words "bank", "banker" or "banking" appears as 
part of the name of the employer bank, or as the case may be, of the bank whose 
subsidiary the employer bank is.]" 

40. Therefore Section 7 of the Banking Regulation Act, 1949 in its application to the co- 
operative societies, as per Section 56(f), makes it obligatory for a co-operative society  
carrying on the business of banking in India, to use the adjunct "bank". Interestingly, sub- 
section (1) of Section 7 of the Banking Regulation Act, 1949 (as amended in relation to co- 

operative society) comprises of two parts. The first part of Section 7(1) states that no co- 
operative society other than a co-operative bank shall use the word "bank" as part of its  
name. The second part of Section 7(1) states that no co-operative society shall carry on  
the business of banking in India unless it uses as part of its name at least one of the words,  
namely, bank, banker or banking. 
41. Therefore, Section 7(1) of the Banking Regulation Act, 1949 settles at least one issue,  
namely, that insofar as that Act is concerned, there is no distinction between a co-operative  
bank and a co-operative society carrying on the business of banking. If a co-operative  
society carries on the business of banking, it should necessarily have the adjunct bank.  
Additionally, if a co-operative society does not carry on the business of banking, it should  
not use the adjunct bank. 
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42. Therefore there appears to be no distinction between a co-operative bank and a co- 

operative society engaged in the business of banking, at least for the purpose of the  
Banking Regulation Act, 1949. We have already seen from the provisions of the Tamil  
Nadu Co-operative Societies Act, 1983 that the said Act also does not distinguish between  
a co-operative society carrying on the banking business and a co-operative bank, though it  
distinguishes between a credit society and a financing bank. The fact that we have no  

alternative except to look into the provisions of the Banking Regulation Act, 1949 and the  
National Bank for Agriculture and Rural Development Act, 1981 is also fortified by two  
clauses in sub-section (2) of the Reserve Bank of India Act, 1934. In clauses (h) and (i) of  
Section 2, the Reserve Bank of India Act, 1934 states that the expressions "agricultural  
operations",  "central  co-operative  bank",  '"co-operative  society"  "crops,  "marketing  of  
crops", "pisciculture", "regional rural bank" and "State co-operative bank" shall have the  
meaning assigned to them by National Bank for Agriculture and Rural Development Act,  
1981 and that the expressions "co-operative bank", "co-operative credit society", "primary  
agricultural credit society" and "primary co-operative bank" would have the same meaning  
as assigned to them in Part-V of the Banking Regulation Act, 1949. 
43. Therefore the conclusion that is irresistible is that none of these enactments either 
Central or State, make a clear distinction between a co-operative society engaged in 
carrying on banking business and a co-operative bank other than those credit societies and 
land development or land mortgage banks. 
Questions raised in this batch: 
44. Having considered the various statutory provisions, if we get back to the case on hand, it 
is seen that we are called upon to answer two substantial questions of law. We shall take up 
the second one first. 
45. The second substantial question of law that we have framed for consideration is as to  
whether there exists a substantial or marked difference between a co-operative society  
engaged in carrying on banking business and a co-operative bank and if so, under which  
category the appellant would fall. The answer is too obvious in view of the foregoing  

discussion. Except the provisions of sub-clause (b) of clause (i), sub-clause (a) of clause  
(iii) and sub-clauses (a) and (b) of clause (viia) of sub-section (3) of Section 194A, we do  
not find anywhere a dichotomy created between a co-operative bank and a co-operative  
society engaged in carrying on banking businesses. Therefore our answer to the second  
substantial question of law would be that none of the State or Central enactments such as  
the Tamil Nadu Co-operative Societies Act, 1983, the Multi-State Co-operative Societies  
Act, 2002, the Reserve Bank of India Act, 1934, the Banking Regulation Act, 1949 and the  
National Bank for Agriculture and Rural Development Act, 1981 make any distinction  
between a co-operative society engaged in carrying on banking business and a co- 

operative bank. 
46. Since there is a reference to the Co-operative Societies Act, 1912 in Section 2(19) of  
the Act, we have also gone to the Co-operative Societies Act, 1912. It was a central  
legislation of the colonial past, which also does not define a co-operative bank. It only deals  
with co-operative societies registered under the Act. Therefore our answer to the second  

question may not undergo a change even if we make a reference to the Co-operative  
Societies Act, 1912, which in any case has no application to the societies registered in  

terms of the State enactments. 
Substantial question of law No.1: 
47.   Coming   to   the   first   substantial   question   that   arises   for   consideration,  

Mr.J.Narayanasamy, learned senior standing counsel for the department, submitted a note  

to us indicating the manner in which Section 194A underwent a change right from the  
Finance Act No.2 of 1967 upto date. The history of the amendments that Section 194A had 
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undergone in the past nearly about 48 years indicate that the pendulum has swung from one 
extreme to the other insofar as the co-operative societies are concerned, indicating the 
mindset of the law makers at different points of time. The changes that were made to 
Section 194A right from 1.4.67 upto 1.6.2015 could be summarized, without enlarging the 
scope of the discussion, as follows:— 

(i)  Under  Finance  Act  No.2  of  1967,  Section  194A  was  amended  with 

retrospective effect from 1.4.67 to exclude any income credited or paid to a 
banking company to which the Banking Regulation Act, 1949 apply, including a 
co-operative society engaged in carrying on the business of banking as well 
as co-operative land mortgage bank. In other words, income-tax was not 
deductible at source if the recipient of such income was a bank or co- 
operative society engaged in banking. 

(ii)  Under the Finance Act of 1968, which came into effect from 1.4.68, clause  

(v) was inserted, so as to exclude the income credited or paid by a co- 

operative society to any other co-operative society. In other words, by the 
1968 amendment, the liability to deduct tax at source was not there in 
respect of co-operative societies, if the income referred to therein had been 
paid or credited to other co-operative societies. The payment of interest to 
members was not covered even at that time. 

(iii)  By the next amendment, which came into effect from 1.4.70, the income 

credited or paid in respect of deposits made with a co-operative society  
engaged in carrying on the business of banking including a co-operative land  
mortgage bank or co-operative land development bank was excluded from  
the liability to deduct tax at source. Therefore we can take it that it was only  
from 1.4.70 that the income credited or paid in respect of deposits made with  
co-operative societies engaged in banking business, became exempt from  
liability to deduct tax at source. 

(iv)  The reason perhaps as to why the benefit was sought to be extended to the  

deposits made in co-operative societies carrying on the business of banking  

was that the colonial Acts, namely, the Co-operative Societies Act, 1912 and  
the Multi-unit Co-operative Societies Act, 1942 were debated after India  
attained independence and a co-operative movement was already at the  
dawn in the State of Maharashtra where sugarcane was grown to a large  
extent. 

(v)  Finding that the benefit granted by the 1970 amendment was applicable only 

to the incomes credited or paid in respect of deposits made with co-operative  
societies carrying on the business of banking, the Government came up with  
the next amendment with effect from 1.4.71 to enlarge the scope of the  

benefit to members of co-operative societies irrespective of whether the  

society  carried  on  banking  business  or  not.  In  other  words,  by  the  
amendment that came with effect from 1.4.71, two sets of exemptions were  
granted, one was in respect of income credited or paid in respect of deposits  

made with a co-operative society carrying on the business of banking and the  
other was the income credited or paid by a co-operative society to a member  
or to any other society. To put it differently, one more category which was  
excluded from the application of Section 194A was inserted with effect from 

1.4.71. 

(vi)  After nearly 20 years, the Government came up with an amendment with  
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effect from 1.10.91. By this amendment inserted with effect from 1.10.91, 
sub-clauses (a) & (b) were inserted under the existing clause (vii) after 
splitting (vii) into two parts, namely, (vii) and (viia). 

(vii)  The rationale for the amendment with effect from 1.10.91 was explained in  

the Circular No.621 dated 15.12.1991, as follows:— 

"Provision for deduction of tax at source on interest income from bank 
deposits, etc. 

55.  Section  194A  of  the  IT  Act provides  that  the  provisions regarding 
deduction of income-tax at source shall not apply to the income credited or 
paid in respect of deposits with a banking company to which the Banking 
Regulation Act, 1949, applies (including any bank or banking institution 
referred to in s.51 of that Act) or with co-operative society engaged in 
carrying on the business of banking (including a co-operative land mortgage 
bank or a co-operative land development bank). 

55.1. Instances have come to notice of the unaccounted incomes being 
deposited in banks in one's own name or benami. Interest on such deposits is 
not likely to be declared in IT returns. 

55.2. With a view to improving tax compliance, s.194A of the IT Act has been  
amended to secure deduction of tax at source from interest on time deposits  
with the aforesaid banking companies and co-operative societies engaged in  
carrying on the business of banking. However, the requirement of deduction  
of tax at source will not apply in the case of interest on time deposits with a  
primary agricultural credit society or a primary credit society or a co-operative  
land mortgage bank or a co-operative land development bank. Further, there  
will be no requirement of deduction of tax at source if the amount of interest  

does not exceed two thousand five hundred rupees in a financial year. The  

"term  of  time deposits"  has been  defined  to  mean  deposits, excluding  
recurring deposits, repayable on the expiry of fixed periods. Thus, interest on  
savings bank account and recurring deposit accounts is not subject to  
deduction of tax at source." 

48. The amendment inserted with effect from 1.10.91 appears to have drawn a flak within a 
few months. It appears that representations poured in from several quarters, forcing the 
Government to come up with yet another amendment with effect from 1.6.92. By this 
amendment, the position that prevailed prior to 1.10.91 was restored. In fact, the next 
circular bearing No.636 dated 31.8.92 explained the rationale for the restoration of the 
position on the following lines:— 

"Modification of the provisions regarding deduction of tax at source: 

49.1. A large number of representations had been received from members of public  
representative bodies and banks pointing out various difficulties which had arisen on  
account of the operation of these provisions. Keeping in view these difficulties, the Act  
amends-- 

(a)  section 194A of the income-tax Act, to restore the position as before 1st 
October, 1991 in relation to deduction of income-tax at source in the case of  
income credited or paid in respect of deposits with a banking company to  
which the Banking Regulation Act, 1949 applies (including any bank or  

banking institution referred to in section 51 of that Act) or with a co-operative  
society engaged in carrying on the business of banking (including a co- 

operative land mortgage bank or a co-operative land development bank), 
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and 

(b)  section 194H of the Income-tax Act, to provide that the deduction of income- 

tax at source from income by way of commission or brokerage will not be 
required to be made on or after 1st June, 1992." 

49. After about three years, the next amendment came under the Finance Act, 1995. The  
object of this Act was indicated to be to bring about an effective method of widening the tax  
base by enlarging the scope of deduction of income-tax at source. By this amendment,  
sub-clauses (a) and (d) of clause (viia) were reintroduced with effect from 1.7.95. The  
rationale for such amendment was indicated in Circular No.717 dated 14.8.95 as follows:— 

"Deduction of tax at source from interest on time deposits with banks. 
46.1. On account of the provisions contained in clause (vii) of sub-section (3) of section  
194A, income credited or paid in respect of deposits with a banking company to which  
the Banking Regulation Act, 1949 applies or with a co-operative society engaged in  
carrying on the business of banking is exempt from the requirement of deduction of  
income-tax at source. 
46.2. The Act amends section 194A of the Income-tax Act, relating to deduction of  
income-tax at source from interest other than interest on securities in the case of  
residents. The amendment provides for deduction of income-tax at source at the rates  
in force (at present, 10 per cent in the case of resident non-corporate persons and 20  
per cent plus surcharge thereon in the case of domestic companies) from payment of  
interest exceeding ten thousand rupees in a financial year on time deposits made on or  
after 1st July, 1995 with a banking company or with a co-operative society engaged in  
carrying on the business of banking. The aforesaid limit of ten thousand rupees shall  
be computed with reference to the income credited or paid by a branch of the banking  
company or the co-operative society, as the case may be. The interest on time  
deposits made with a primary agricultural credit society or a primary credit society or a  

co-operative land mortgage bank or a co-operative land development bank, will not be  
subject to the requirement of deduction of income-tax at source. The expression "time  
deposits" is defined to mean deposits, excluding recurring deposits, repayable on the  
expiry of fixed period. 

46.3 The amendment will take effect from 1st July, 1995." 

50. Fortunately, the next amendment came only after 20 years in the Finance Act 2015 with 
effect from 1.6.2015. We will take up the changes brought forth by Finance Act 2015 later, so 
that we could deal with the effect of these amendments and the contentions of the Revenue 
on the basis of these amendments. 
51. Relying upon the various amendments that were introduced right from 1967 at least  
upto 1995, it is contended by the Revenue that the original intention of excluding the  
income credited or paid from the purview of the liability to deduct tax at source, was only to  

benefit the income credited or paid by a co-operative society to another society. The  
benefit was later extended to the deposits made with co-operative societies engaged in the  
business of banking. Subsequently, upon finding that unaccounted monies were deposited  
in  co-operative  societies,  the  benefit  was  withdrawn.  Therefore  it  is  contended  by  

Mr.J.Narayanasamy, learned senior standing counsel that any interpretation to sub-clauses 

(a) and (b) of clause (viia) and clause (v) of sub-section (3) of Section 194A should be in tune 
with the legislative intent in including certain things at times and excluding some of those 
things at other points of time and what is ultimately left at the crucial point of time with 
reference to the law that was in force in the relevant assessment year. 
52. We have no difficulty in accepting the said submission. As we have indicated earlier,  
sub-section (1) of Section 194A imposes an obligation upon every person. Even individuals  
and Hindu Undivided Families are covered by the proviso subject to certain conditions. 
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Therefore the exclusions found in sub-section (3) are naturally to be construed stric to  
sensu. 
53. But unfortunately, if a taxing statute and an exclusion clause contained in the taxing  

statute are to be construed strictly, the provisions themselves should make it clear as to  
who are the persons who are to be charged or exempted and what are the circumstances  
under which they are charged or excluded. Though the legislative intent appears to be to  
dealt with four different types of co-operative societies, the categorisation appears to have  
been made by the various sub-sections and clauses of Section 194A without defining each  

one of those categories. The four categories of co-operative societies sought to be dealt  
with under Section 194A are (a) co-operative societies; (b) co-operative societies carrying  
on the business of banking; (c) co-operative banks; and (d) primary agricultural credit  
society, primary credit society, co-operative land mortgage bank and co-operative land  
development bank. 
54. While there is no difficulty in clearly identifying three out of those four categories, by at  

least taking external aid to construction, by referring to the enactments such as the Tamil  
Nadu Co-operative Societies Act, 1983, the Banking Regulation Act, 1949, the Reserve  
Bank of India Act, 1934 and National Bank for Agriculture and Rural Development Act,  
1981, there is some difficulty in identifying the co-operative societies that fall under the  
category of "co-operative societies engaged in carrying on the business of banking". Such  
a category is not identified in any of these enactments which we have referred to above.  
This confusion has actually given rise to different Tribunals and different Courts coming to  
different conclusions. 
55. In the Bagalkot District Central Co-op. Bank v. Jt. CIT [2014] 48 taxmann.com 117  
(Bang.), the Bangalore Bench of the Tribunal came to the conclusion that the district  

central co-operative bank in question was a co-operative society carrying on banking  
business and that therefore when it pays interest income to a member, both on time  

deposits and on deposits other than time deposits, the society need not deduct tax at  
source. 
56. Similar views were taken by the Visakhapatnam Bench of the Tribunal in the Asstt. CIT 

v.  Visakhapatnam  Co-operative  Bank  Ltd.  [2011]  13  taxmann.com 190/47  SOT  295 
(Visakha.) and the Pune Bench of the Tribunal in Asstt. CIT v. Ozer Merchant Co-operative 
Bank Ltd. [2014] 41 taxmann.com 110/62 SOT 14 (URO) (Pune). 
57. However, a contra view was expressed by the Panaji Bench in I.T.A.No.85/PN/2013 in  

the case of Bailhongal Urban Co-operative Bank Ltd. v. Jt. CIT [IT Appeal No. 85 (PN) of  
2013, dated 28-8-2013] decided on 28.8.2013. But the decision of the Panaji Bench was  
based upon the decision of the Bombay High Court in Jalgaon District Central Co-operative  
Bank Ltd. v. Union of India [2004] 265 ITR 423/134 Taxman 1 (Bom.), wherein the Bombay  
High Court was concerned with Circular No.9 of 2002, which made a distinction between  
the  nominal  members,  associate  members  and  sympathizer  members.  We  are  not  

concerned in this batch about the categorization of members. We are concerned about the  
distinction made between sub-clauses (a) and (b) of clause (viia) of sub-section (3). 
58. The Revenue places reliance upon the decision of the Division Bench of the Kerala  

High Court in ITO v. Thodupuzha Urban Co-operative Bank Ltd. [2003] 264 ITR 36/132  
Taxman 284 (Ker.). But in the said case, there was no issue as to whether the assessee  
fell under one or two of the types of co-operative societies mentioned in sub-clause (a) of  
clause (viia) or not. It was admittedly a co-operative society and hence the Kerala High  
Court came to the conclusion that sub-clause (a) of clause (viia) was applicable. 
59. In Kadirur Vanitha Co-operative Society Ltd. v. ITO [2011] 196 Taxman 418 (Ker.), the  
assessee claimed that it was a primary credit co-operative society. Since it was a question 
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of fact, the Kerala High Court relegated the parties for appropriate adjudication before the 
departmental authorities after producing necessary certificates. 
60. That leaves us with one last issue, namely, as to whether the conflict of opinion  

between the Tribunals and High Courts was confined only to quasi-judicial and judicial  
bodies or as to whether there was a confusion even in the minds of the legislature. The  
answer to this question can be found in the manner in which an amendment has been  
brought forth with effect from 1.6.2015 and the memorandum explaining the clauses. 
61. With effect from 1.6.2015, sub-section (3) of Section 194A stands amended. Clause 42 of 
Finance Bill, 2015 reads as follows:— 

'42. In section 194A of the Income-tax Act, in sub-section (3), with effect from the 1st day 
of June, 2015,— 

(a)  in clause (i), after the proviso, the following proviso shall be inserted, namely:- 

"Provided further that the amount referred to in the first proviso shall be 
computed with reference to the income credited or paid by the banking 
company or the co-operative society or the public company, as the case may 
be, where such banking company or the co-operative society or the public 
company has adopted core banking solutions." 

(b)  in clause (v), for the words "paid by a co-operative society to a member 

thereof or", the words and brackets "paid by a co-operative society (other than a 
co-operative bank) to a member thereof or to such income credited or paid by a 
co-operative society" shall be substituted; 

(c)  after  clause  (v),  the  following  Explanation  shall  be  inserted,  namely:-- 

'Explanation.--For the purposes of this clause, "co-operative bank" shall have  
the same as meaning assigned to it in Part V of the Banking Regulation Act,  

1949; 

(d)  for clause (ix), the following clauses shall be substituted, namely:- "(ix) to such 
income credited by way of interest on the compensation amount awarded by the 
Motor Accidents Claims Tribunal; (ixa) to such income paid by way of interest 
on the compensation amount awarded by the Motor Accidents Claims Tribunal 
where the amount of such income or, as the case may be, the aggregate of 
the amounts of such income paid during the financial year does not exceed fifty 
thousand rupees;" 

(e)  In  Explanation  1  below  clause  (xi),  for  the  word  "excluding",  the  word 

"including" shall be substituted." 

62. The relevant portion of the memorandum explaining the clauses in the Finance Bill 
reads as follows:— 

"Section 194A(1) read with section 194A(3)(i) of the Act provide for deduction of tax on  
interest (other than interest on securities) over a specified threshold, i.e. Rs.10,000/- 

for interest payment by banks, co-operative society engaged in banking business (co- 
operative bank) and post office and Rs.5,000/- for payment of interest by other  
persons. Further, sub-section (3) of section 194A inter alia also provides for exemption  
from deduction of tax in respect of following interset payments by co-operative society: 

(i)  Interest payment by a co-operative society to a member thereof or any other 
co-operative society. [Section 194A(3)(v) of the Act] 

(ii) Interest payments on deposits by a primary agricultural credit society or 
primary credit society or co-operative land mortgage bank or co-operative 
land development bank. [Section 194A(3)(viia)(a) of the Act] 

(iii) Interest payment on deposits other than time deposit by a co-operative 
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society engaged in the business of banking other than those mentioned in 

section 194A(3)(viia)(a) of the Act. [Section 194A(3)(viia)(b) of the Act] 
Therefore, as per the provisions of section 194A(1) read with provisions of sections  
194A(3)(i)(b) and 194A(3)(viia)(b), co-operative bank is required to deduct tax from  
interest payment on time deposits if the amount of such payment exceeds specified  

threshold of Rs.10,000/-. However, as the provisions of section 194A(3)(v) of the Act  
provide a general exemption from making tax deduction from payment of interest by all  
co-operative societies to its members, the co-operative banks tried to avail this  
exemption by making their depositors as members of different categories. This has led  
to dispute as to whether the co-operative banks, for which the specific provisions of tax  
deduction exist in the form of section 194A(1), section 194A(3)(i)(b) and section  
194A(3)(viia)(b) of the Act, can take the benefit of general exemption provided to all  
co-operative societies from deduction of tax on payment of interest to members. The  

matter has been carried to judicial forums and in some cases a view has been taken  
that the provisions of section 194A(3)(viia)(b) of the Act makes no distinction between  
members and non-members of co-operative banks for the purposes of deduction of  
tax, hence, the co-operative banks are required to deduct tax on payment of interest  

on time deposit and cannot avoid the same by taking the plea of the general exemption  
provided under section 194A(3)(v) of the Act. This is because the specific provision of  
tax deduction provided under section 194A(3)(i)(b) and 194A(3)(viia)(b) of the Act for  
co-operative  banks  override  the  general  exemption  provided  to  all  co-operative  
societies for non-deduction of tax from interest payment to members under section  
194A(3)(v) of the Act. 
As there is no difference in the functioning of the co-operative banks and other  

commercial banks, the Finance Act, 2006 and Finance Act, 2007 amended the  

provisions of the Act to provide for co-operative banks a taxation regime which is  
similar to that for the other commercial banks. Therefore, there is no rationale for  

treating the co-operative banks differently from other commercial banks in the matter of  
deduction of tax and allowing them to avail the exemption meant for smaller credit co- 

operative societies formed for the benefit of small number of members. However, as  
mentioned earlier, a doubt has been created regarding the applicability of the specific  
provisions mandating deduction of tax from the payment of interest on time deposits by  
the co-operative banks to its members by claiming that general exemption provided is  

also applicable for payment of interest to member depositors. In view of this, it is  
proposed to amend the provisions of the section 194A of the Act to expressly provide  
from  the  prospective  date  of 1st  June, 2015  that  the exemption  provided from  
deduction of tax from payment of interest to members by a co-operative society under  
section 194A(3)(v) of the Act shall not apply to the payment of interest on time deposits  
by the co-operative banks to its members." 

63. It can be seen from the last part of the portion extracted above that the very note  

explaining the clause was specific to the effect that the proposal was to bring forth an  
amendment with prospective effect from 1.6.2015. There is no dispute now that on and  

from 1.6.2015 the appellant cannot escape the liability from deduction of tax at source. 
64. Once an amendment is introduced, for the purpose of removing the anomalous  
situation or for the purpose of removing the confusions both in the manner in which the  
provisions stood and the manner in which they were understood, the same could be taken  
only to have prospective effect. It must be pointed out that the Parliament did not choose to  
answer a question. Rather it chose to amend the provisions. It is now well settled that an  
amendment can only be prospective unless it is made retrospective by express language  
or necessary implication. Apart from the fact that the express language of Section 194A  
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after amendment does not indicate any retrospectivity, the note explaining the clauses  
goes one step further in making it clear that it was intended to have prospective effect from  
1.6.2015. 

65. Therefore our answer to the first substantial question of law would be in favour of the 
assessee. 
66. However, Mr.J.Narayanasamy, learned senior standing counsel contends that in CIT v.  
Alom Extrusions Ltd. [2009] 319 ITR 306/185 Taxman 416, the Supreme Court construed a  
similar amendment to have retrospective effect. But unfortunately the Supreme Court was  
concerned in that case with the benefit conferred upon the assessee and not a levy.  
Therefore on the basis of Alom Extrusions, it cannot be contended that the amendment  
merely clarified the existing provisions so as to have retrospective effect or to become  

retroactive. 
67. In the result, the tax case appeals are allowed. Consequently, M.P.Nos.1 & 2 of 2015 are 
closed. However, there is no order as to costs. 

It was thus held by Hon’ble Court that none of the State or Central  

enactments such as the Tamil Nadu Co-operative Societies Act, 1983,  

the Multi-State Co-operative Societies Act, 2002, the Reserve Bank of  

India Act, 1934, the Banking Regulation Act, 1949 and the National Bank  

for Agriculture and Rural Development Act, 1981 make any distinction  

between a co-operative society engaged in carrying on banking business  

and a co-operative bank. However, the amendment as brought in by  

Finance Act, 2015 was prospective in nature and applicable only from 

01.06.2015. It is only on and from 01.06.2015, the assessee could be  

held liable for such TDS but not before that date. On the basis of this  

decision, it could be concluded that the co-operative banks have thus  

been  taken  out  of  the  purview  of  beneficial  exception  only  from 

01.06.2015 and not before that. We order so. In the result, the impugned 

order could not be faulted with. 
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7. The appeal stands dismissed. 

 

Order pronounced on 06th July, 2022. 
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